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Gurvent Lopics. 
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“ HAT is the citizenship of a person 


born in the United States of Chi- 
nese parents?” This question has recently 
arisen, as appears from a circular issued by 
the Secretary of the Treasury and the At- 
torney-General, in respect to the enforce- 
ment of the Chinese exclusion laws, and the 
statement is made that a case involving the 
question is now pending before the Supreme 
Court of the United States. As to the natu- 
ralization of Chinese, of course, there can be 
no dispute, for our laws expressly forbid it, 
but as to children born here of Chinese par- 
ents there is doubt. Are such children 
citizens of the United States, or does their 
Chinese parentage make them subjects of 
the Emperor of China? The question is 
not a new one, for it was passed upon as 
long ago as September, 1884, by the United 
States Circuit Court of California, in the 
matter of Look Tin Sing, on habeas corpus. 
Justice ‘Field gave the opinion, which was 
concurred in by Circuit Judge Sawyer, Dis- 
trict Judge Sabin and Judge Hoffman. 
While the latter did not sit on the hearing 
of this case, he was on the bench when the 
opinion was delivered, and concurred in the 
views expressed. The petitioner, Look Tin 
Sing, though a Chinese, was born in Men- 
docino, Cal., in 1879. In 1880 he went to 
China and returned to the port of San Fran- 
cisco in September, 1884, claiming the right 
to land as a natural-born citizen of the 
United States. It was admitted by an 

Vo. 56 — No. 13. 





agreed statement of facts that his parents 
were, at that time, residing in Mendocino, 
Cal., and had resided there for twenty years 
prior; that they were of the Chinese race 
and had always been subjects of the Em- 
peror of China; that his father sent the pe- 
titioner to China, but with the intention that 
he should return to this country; that the 
father is a merchant at Mendocino and was 
not there in any diplomatic or other official 
capacity under the Emperor of China. The 
petitioner was without any certificate, under 
the act of 1882 or of 1884, and the District 
Attorney of the United States, intervening 
for the government, objected to his landing 
for the want of such certificate. The opin- 
ion of the court, which is before us, elabor- 
ately discusses the whole question, quoting 
the first section of the Fourteenth Amend- 
ment to the Constitution, which declares that 
“all persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States and 
of the State wherein they reside.” This 
language was held to be sufficiently broad 
to cover the case of the petitioner. The only 
possible doubt must arise out of the words 
“ subject to the jurisdiction thereof,” and the 
court held that these words except from citi- 
zenship children born in the United States 
of persons engaged in the diplomatic service 
of foreign governments, such as ministers 
and embassadors, whose residence, by a fic- 
tion of public law, is regarded as part of 
their own country. This extra-territoriality 
of their residence secures to their children 
born here all the rights and privileges which 
would inure to them had they been born in 
the country of their parents. It is also noted 
that persons born on a public vessel of a 
foreign country whilst within the waters of 
the United States, and consequently within 
their territorial jurisdiction, are also ex- 
cepted. The United States recognize the 
right of every one to expatriate himself and 
choose another country. The English doc- 
trine of pereptual and unchangeable allegi- 
ance to the government of one’s birth, at- 
tending the subject wherever he goes, has 
never taken root in this country, although 
there are judicial dicta that a citizen cannot 
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renounce his allegiance to the United States 
without the permission of the government, 
under regulations prescribed by law. “ But,” 
continues the opinion, “a different doctrine 
prevails now. The naturalization laws have 
always proceeded upon the theory that any 
one can change his home and allegiance 
without the consent of his government. And 
we adopt as citizens those belonging to our 
race, who, coming from other lands, manifest 
attachment to our institutions and desire to 
be incorporated with us. So profoundly 
convinced are we of the right of these immi- 
grants from other countries to change their 
residence and allegiance, that as soon as they 
are naturalized they are deemed entitled, 
with the native-born, to all the protection 
which the government can extend to them 
wherever they may be, at home or abroad. 
And the same right which we accord to them 
to become citizens here, is accorded to them 
as well as to the native-born, to transfer their 
allegiance from our government to that of 
other States.” 

It was held that the Fourteenth Amend- 
ment did not exclude the petitioner from 
being a citizen. He was not within any of 
the classes of persons excepted from citizen- 
ship; and the jurisdiction of the United 
States over him at the time of his birth was 
exclusive of that of any other country. Pre- 
vious to the adoption of the Fourteenth 
Amendment, the general doctrine, except as 
applied to Africans brought here and sold 
as slaves, and their descendants, was that 
birth within the dominions and jurisdiction 
of the United States, of itself created citizen- 
ship. The amendment was adopted as an 
authoritative declaration of this doctrine as 
to the white race, and also to do away with 
the exception as to Africans and their de- 
scendants. The acts of Congress of 1882 and 
1884, restricting the immigration of Chinese 
laborers to the United States, are not appli- 
cable to citizens of the United States though 
of Chinese parentage. No citizen can be 
excluded from the United States except in 
punishment for crime. This opinion seems 
so sound, just and well-considered that there 
is little probability of the United States Su- 
preme Court reversing it. The question 











whether it be possible for an alien, who could 
be naturalized under our laws, to renounce 
for his children, while under the age of ma- 
jority, the right of citizenship which by those 
laws he could acquire for them, was not 
passed upon by the California Circuit Court, 
for no such question was then raised. 


“Government by Injunction,” a phrase 
which probably owes its origin to the labor 
leaders, is being much discussed nowadays 
in the newspapers, a section of which unite 
in denouncing the courts and declaring that 
our liberties are being rapidly subverted. 
We find even the Ohio Legal News declar- 
ing that “this government by injunction is 
the most absolute despotism and the most 
flagrant usurpation known to organized 
society.” The News goes on to declare that 
the power of the Federal judges,as construed 
by themselves, is greater than the Constitu- 
tion or the fundamental rights of man, sus- 
pending the freedom of speech and of the 
press, and destroying individual liberty. 
More than this, it is declared to exceed in 
pretensions and performance the exploded 
doctrine of the divine right of kings, and 
the declaration is solemnly made that “ no 
greater menace to our liberties could be de- 
vised that the Federal judges’ arbitrary as- 
sumption of omnipotence and infallibility.” 
This can hardly be called a fair or temperate 
statement of the case. A fairer allegation is 
that of the careful and conservative Spring- 
field Republican, that “ constitutional liberty 
is invaded by the supplanting of the due pro- 
cess of law.” It will hardly be denied that 
in certain cases due process of law is not an 
adequate remedy, and for this very reason, 
among others, equity was invented to cor- 
rect its defects. In civil matters the law al- 
lows damages for injuries. Equity seeks to 
prevent injuries from being done. On the 
criminal side the law provides punishment 
for crime. Latterly the equity powers of the 
‘court have been invoked to prevent crime 


being committed, and this remedy has the. 


approval of the highest court in the land. 
The law, it is true, provides a remedy for 
most wrongs, but the wrong must be com- 
mitted before the remedy can be applied. 
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As the Philadelphia Press well observes, 
“the law will punish rioters, but equity, be- 
ing advised of the danger, will intervene to 
prevent the riot.” The question may well 
be asked: What constitutional rights are in- 
yaded by such interference? If it is well to 
put out a conflagration as soon as it is under 
way, is it not far better and wiser to prevent 
its being kindled? In this light the injunc- 
tion, one of the oldest of remedies, becomes 
of the greatest importance. It is made use 
of, in innumerable instances, to prevent the 
commission of intended wrongs, and it is 
only objected to now by certain blatant ora- 
tors because it interferes with well-laid plans 
of coercion and intimidation of peaceably 
disposed workmen who, in the exercise of 
their individual rights, choose to remain at 
work rather than join a body of strikers. 
The opinion of Judge John A. Mcllvain, of 
Washington county, Pa., published in the 
Philadelphia Legal Intelligencer, shows 
clearly what the courts interfered with in 
these strike injunctions, and why they inter- 
fered. The injunctions were not granted 
against strikes nor against strikers influenc- 
ing others to strike by the arts of persua- 
sion. Judge Mcllvain, in his decision, holds 
that working men have a right to strike, to 
publish the reasons for the same and to per- 
They 
may hold meetings, make speeches and pa- 
rade within reasonable limits — do anything, 
in fact, that does not interfere with the rights 
of others. Strikers may march in a legiti- 
mate parade; “but a parade confined to a 
limited piece of a public road before a pit 
mouth and under a tramway, repeated two 
or three times a day for ten days or two 
weeks, loses the characteristic of legitimate 
parade, and when directed against the inter- 
ests of the mine-owner over whose land the 
road passes, and indulged in contrary to his 
express command, it is a trespass.” Being 
a trespass and such an interference with the 
rights of others as is likely to incite an out- 
break, it becomes the duty of the court, on 
proper application, to intervene to stop this 
trespass and incentive to disorder before ir- 
temediable mischief has been done. The 
strikers may use all lawful persuasion to get 


suade others to follow their example. 


XUHM 





others to join them, but Judge MclIlvain 
points out “ there is a dividing line between 
persuasion and coercion. Language by 
which the working miners are cailed seabs, 
blacklegs, black sheep, etc., accompanied 
with threats of personal violence should they 
not cease work, uttered and made by indi- 
viduals engaged in the common purpose of 
the strike, is clearly intended to coerce and 
not persuade, and tends to create a breach 
of the peace and to provoke a personal con- 
flict between two large bodies of men, and 
therefore cannot be claimed to be lawful per- 
suasion.” The court will enjoin such co- 
ercion before it provokes riot and bloodshed. 
To march in an orderly manner in the pub- 
lic highway is a legitimate privilege not de- 
nied to any body of strikers. 

The Philadelphia Press pertinently in- 
quires: ‘‘ Wherein do the courts err when 
they enjoin a parade when the evidence 
shows that the paraders consists of a body 
of 400 strikers, armed with sticks, marching 
and counter-marching close to the pit’s 
mouth where non-strikers were at work and 
in front of their houses, where the wives and 
children of the working miners cowed in ter- 
ror—the paraders singing ‘We'll hang 
blacklegs on a sour apple tree,’ using oppro- 
brious epithets and theatening language to- 
ward the men who would not join them? To 
forbid such demonstrations and punish their 
repetition is to protect the peaceably dis- 
posed, prevent riot and violence by stopping 
a performance which is a direct provocation 
of disorder.” The Press adds: “ Thus far 
no harm has come from government by in- 
junction. Some blatant and disorderly fel- 
lows have been arrested and fined for disre- 
garding the injunction and committing a 
breach of the peace. These arrests have had 
two consequences. They afford texts on 
which perversive orators grow, if not elo- 
quent, at least noisy and abusive in denounc- 
ing the courts. Another result is that the 
coal miners’ strike has been the freest from 
disorder of any strike of its character and 
magnitude in the history of the country. 
Those who fear that constitutional liberty 
is being infringed by the courts forbidding 
men to do that which is unlawful under pen- 
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alty of summary arrest and punishment 
would do well to look more carefully into 
the special cases where the courts have used 
their power. That a power is capable of be- 
ing abused and made oppressive if used im- 
moderately and without the restraint of 
prudence is no argument against its use 
under a due sense of responsibility. We 
know of nothing that is helpful to mankind 
that is not hurtful in excess.” 


While in New York, the honored chief 
judge of the Court of Appeals, Charles An- 
drews, is, by the inexorable mandate of the 
Constitution, compelled to retire on reach- 
ing the age of seventy years — which, in 
this case, means January 1, 1898, although 
he is in the prime of his intellectual and phy- 
sical powers — the Hon. John A. Peters, of 
Bangor, the distinguished chief justice of 
the Maine Supreme Court, enjoys the un- 
exampled honor of reappointment to the 
high place he has so long honored, after hav- 
ing passed the age of seventy-four. The 
term for which Chief Justice Peters was ap- 
pointed expired on the roth, instant, and 
until that date no reappointment would have 
been necessary; but Governor Powers, who 
had been ascertaining the sentiment of the 
bar of the State and feeling the pulse of pop- 
ular opinion, not only concluded to reap- 
point Justice Peters, but he made the 
appointment on August 26th, and wrote a 
personal announcement of the nomination 
to the distinguished chief justice. 
the governor’s letter: 


Here is 


“ Aucusta, ME., Aug. 26, 1897. 

“The Hon. Joun A. Peters, Bangor, Me.: 

“My Dear Cnuier.—I have this day 
placed your name upon the nomination book 
to succeed yourself in the very responsible 
and honorable office of chief justice of the 
Supreme Court of Maine. Our kindly rela- 
tions and unbroken friendship during many 
vears add unfeigned pleasure to this official 
act. But I also feel and know that I make 
this nomination in response to the universal 
sentiment of the bench and bar of our State, 
in the records of which your useful life’s 


work and history are indelibly written. 








Which request is endorsed by the people of 
our State whose best interests vou have so 
long, so well, so ably and_ satisfactorily 
served. Permit me to express my congrat- 
ulations, and also the hope and wish that our 
noble State will be honored and blessed with 
your keen, unerring insight and broad, con- 
scientious, judicial learning for many years. 
Sincerely your friend, 
“LLEWELLYN POWERS.” 
To this the recipient wrote a brief reply, 
expressing no sentiment other than that of 
thanks for the unexampled honor whicli had 
Thus it is that 
Chief Justice Peters will enter upon, and it 


been conferred upon him. 


is to be hoped serve out, a third term as the 
He was 
first appointed to the bench on May 20, 
1873, as we learn from the Bangor Daily 


head of the Maine judicial system. 


Commercial, and was reappointed to an as- 
sociate justiceship in 1880. On September 
1gth, 1883, he was elevated to the chief-jus- 
ticeship, to succeed Chief Justice Appleton, 
was reappointed in 1890, and now receives 
his third commission as the loftiest judicial 
dignitary of Maine. Although on the gth 
day of next October, Justice Powers will be 
seventy-five years of age, he is as ambitious, 
as keen, as rapid in his mental processes and 
as graceful of speech as he was thirty years 
ago. Able, gifted and enjoying mental and 
physical vigor not found in many men 
greatly his junior, Justice Peters is still un- 
questionably the man for the place, and both 
he and the State he has so long and signally 
served are entitled to congratulations. In 
these the ALBANy Law JOURNAL begs to 
join, and to express the hope that an official 
so ideally fitted for the high place he occu- 
pies, may be spared to complete his third 
consecutive term. 


On the subject of the regulation of trusts, 
which now appears to be agitating the peo- 
ple of the United States, it is quite possible 
that something can be learned from the ex- 
perience of European countries which will 
be of value. For example, a law has recently 
been adopted by the Austrian Parliment for 
the control of trusts, which makes illegal 
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and punishable by fine or imprisonment, or 
both, all arrangements or combinations en- 
tered into between persons or companies for 
the purpose of increasing prices or limiting 
production, unless such combinations are 
authorized by the general laws of the em- 
pire. For such purpose statements must be 
made under oath, in answer to the follow- 
ing questions: 

1. Purpose and object of the trust. 

2. Branch of trade and number of mem- 
bers, giving the names of each. 

3. Privileges and obligations of the mem- 
bers, and contracts or agreements entered 
into by the members as to penalties, ete. 

4. Office of home management. 

5. Management and general features of 
the business done. 


6. Name 


there are any. 


of foreign representatives, if 

7. Duration of the agreement made by 
the trust members. 

8 Eventual agreement as to the way of 
settling litigation arising from the trust. 

The question of permitting the formation 
or continuance of trusts is left to the em- 
pire itself, such powers being by law dele- 
gated to the minister of finance, who has 
full supervision, and is authorized to ex- 
the of the and the 
business transacted by them, and to de- 


amine books trusts 


mand from their officers or agents any 
information respecting such business. 
In addition to this the trust is com- 


pelled to give 
ing compliance 


a heavy bond guarantee- 
with the provisions of the 
law. Of course the supervision referred to 
is of a strictly confidential nature, those 
making the examinations being under oath 
to divulge to no one except their superior 
officers, the information they obtain. The 
law, apparently, recognizes the inevitable- 
ness of combinations, and even the advisa- 
bility of them, under proper restrictions, to 
provide which all possible efforts are made, 
and in effect that if they can 
be shown to be, and if experience proves 
them to be for the public good as well 
a to the interest of the parties to such 
combination they will be permitted. 


This looks like a very simple as well as 


declares 
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a very effectual solution of the trust regu- 
lation problem, and at least affords food for 
serious thought on the part of American 
statesmen. If, as the trusts claim, their for- 
mation and operation result in the public 
good and advantage, there ought to/ be no 
difficulty in demonstrating the fact, and 
once so demonstrated, all objection to such 
trusts might be expected to vanish, like mists 
before the sun. 


“Should angels have wings?” is a ques- 
tion which the New York Supreme Court 
may be called upon to decide, in the suit 
which Miss Mary E. Tillinghast, a New 
York artist, has begun against John E. Mc- 
Intosh, a resident of Syracuse, N. Y. It 
appears that, in January, 1896, Miss Tilling- 
hast was commissioned by Mr. McIntosh 
to furnish him with a memorial window in 
memory of Mrs. McIntosh, deceased, the 
consideration therefor being the sum of 
$500. The window which was to have been 
placed in St. Mark’s church, Syracuse, de- 
picted, among other things, a trio of angels. 
One of the angels was without wings, and 
this Mr. McIntosh is said to have considered 
so inartistic that he refused either to accept 
the window or pay the contract price. On 
the other hand Miss Tillinghast claims that 
the design for the window was submitted to 
and approved by Mr. McIntosh and that it 
is now too late for him to object to the wing- 
less angel. In her suit Miss Tillinghast 
seeks to recover the $500 for the window, 
$286 for placing it in the church and $5,000 
done reputation by the 
defendant’s refusal to accept the picture. 


’ 


her professional 


There is, undeniably, a great deal of pop- 
ular ignorance or misapprehension on the 
subject of copyrights and how to secure 
them, and, as a consequence, not a few au- 
thors who seek to protect and preserve the 
interest they have in articles appearing in 
public journals and magazines of the coun- 
try, fall short of the desired object by fail- 
ing to comply with the law. At the recent 
meeting of the Writers’ Club, held in Brook- 
lyn, a letter was read from Mr. James M. 
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Kerr, the well-known writer of law books, 
in which that gentleman threw some light 
on the subject. “ Picking up almost any 
leading newspaper,’ says Mr. Kerr, “ you 
will find one or more articles at the head of 
which, in parenthesis, is the word ‘ copy- 
righted,’ or the word ‘ copyrighted by Sam 
Jones.’ afford the desired 
protection to the literary property in the 
article, for the reason that the law requires 
the notice of copyright to be given by im- 
print as follows: ‘ Copyright, 1897, by Sam 
Jones.’ This is the form directed by the 
statute to be used. The use of any other 
form is ineffectual. The substitution of the 
word ‘copyrighted’ for the word ‘ copy- 
right,’ as directed by the statute, does not 
comply with the law, and for that reason 
does not afford the protection desired.” Mr. 
Kerr adds: “It is said there is a reason in 
all things, particularly in all laws, and to 
understand a law we must get at the reason 
of it. 
which requires the imprint of the copyright 
to include the name of the author, is, first, 
to protect the author by showing to the 
public that the article is copyrighted, and, 
second, to point out to those who desire to 
make selections who the author is in order 
that they may make application to him and 
get the necessary permission.” 


This does not 


The reason for the copyright law, 


According to the figures contained in the 
report of the English Commissioners of Pris- 
ons and the Directors of Convict 
recently published as a Blue Book, 


Prisons, 
we learn 


that there has been a remarkable decrease 
of crime in Great Britain during the past 


thirty years. In the five years ending in 
1864 the yearly average number of persons 
sent to penal servitude was 2,800. In 18g0- 
1894 the number had decreased to 858, while 
in 1896 it was 756. In view of the fact that 
since 1864 the population has increased 
from nineteen and one-half to thirty and 
three-quarter millions, the striking decrease 
is more clearly shown by taking the per- 
centage to population. To each 
the percentage in 1860-64 was 13.7. 
1890-94 it was 2.9. 


100,000 
In 
It is also a noteworthy 








= 





fact that since 1885 there has been a de- 
crease of 25.8 per cent. in the yearly average 
of persons imprisoned on indictment, and 
of 5.5 summary It should 
also be borne in mind that in that period 
the population has increased 16.7 per cent. 


on conviction. 


and the decrease per cent. in imprisonment, 
with regard to the number per 100,000 of 
population, is 36.5 in the first case, and 19.0 
in the The Law Times 
also notes with pleasure the remarkable suc- 


second. London 


cess of what is known as the “ Star System” 
by which first offenders are separated from 
the habitual criminals. Of over 2,000 male 
offenders 
“Star” 
twenty have been resentenced to penal sery- 


who have been placed in the 
class during eighteen years, only 


itude, and of ninety females not one has re- 
turned. and figures are as 
gratifying as they are remarkable, showing 


These facts 
the excellent results of modern penology as 
exemplified in the British Islands, and af- 
fording fruit for reflection on this side of 
the Atlantic. 


The docket for the next term of the 
United States Supreme Court, which 
begin on the 11th of October, next, is now 
in It to 446 


cases, showing an addition of sixty-three 


will 


preparation. contains date 
cases since the adjournment of the court in 
May. Of these cases 128 are from the State 
court, 110 from the new Federal Courts of 
Appeal, forty-nine from the United States 
Circuit courts, forty-six from the territor- 
ial courts, thirty-two from the courts of the 
District of Columbia, twenty-nine from the 
Court of Claims, twenty-six from the Pri- 
vate Land Court, and seventeen from the 
United State There were 
595 cases on the docket when the court con- 
vened in October, 1896. This year the num- 
ber will be fully 100 less. The constant 
falling off indicates that the court will soon 
be quite up to date with its business. The 
diminution of cases coming to this tribunal 
has been caused principally by the creation 
of the United States Courts of Appeal, caus- 
ing a falling off of from 1,000 to 1,500 cases 
per year in the cases brought to this coutt 
from the United States Circuit courts. 


District courts. 
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Hotes of Cases. 
In Ross, admr’x, v. Western Union Telegraph 
Company, decided by the United States Circuit 
Court of Appeals, Fifth Circuit, in June, 1897, it 
was held that the delay of a telegraph company in 
dclivering a message warning the person to whom 
it was addressed that armed men were pursuing 
him, is not the proximate cause oi his death at 
the hands of his pursuers; that where there is 
only a bare possibility that the prompt delivery 
of a message warning the person to whom it was 
addressed that he was pursued by armed men 
would have enabled him to escape, it seems that 
the company is not, by reason of its delay in de- 
livering the message, responsible for his death at 
the hands of his pursuers; that where a message 
addressed to one who was not a resident of the 
town, and which was directed to no particulai 
street or locality in the town, warned him that he 
was pursued by armed men, and in a few minutes 
alter he reached the town, and while he was pro- 
ceeding to the telegraph office, he was overtaken 
and killed by his pursuers, the company was not 
negligent in not delivering the message, as it was 
not charged with the duty of sending out mes- 
sengers to watch for his arrival. 

In W. C. Perkins v. Pendleton et al., decided 
by the Supreme Judicial Court of Maine, in April, 
(897, it was held that for a person to wrongfully — 
that is, by the employment of unlawful or improper 
means — induce a third party to break a contract 
with the plaintiff, whereby injury will naturally 
and probably, and does, in fact, ensue to the plain- 
iff, is actionable; and the rule applies both upon 
principle and authority as well to cases where the 
employer breaks his contract as where it is broken 
by the employe; in fact, it is not confined to con- 
tracts of employment; that whenever a person, by 
means of fraud or intimidation, procures either the 
breach of a contract or the discharge of a plain- 
tiff from an employment, which, but for such 
wrongful interference, would have continued, he 
s liable in damages for such injuries as naturally 
result therefrom; and the rule is the same whether 
by these wrongful means a contract of employ- 
ment, definite as to time, is broken, or an em- 
ployer is induced, solely by reason of such pro- 
‘urement, to discharge an employe whom he 
would otherwise have retained, even if the terms 
of the contract of service are such that the em- 
ployer may do this at his own pleasure, without 
violating any legal right of the employe; that 
sierely to induce another to leave an employment 
pr to discharge an employe, by persuasion or ar- 
fument, however whimsical, unreasonable or ab- 
tird, is not in and of itself unlawful, and the court 
loes not decide that such interference may become 
hnlawful by reason of the defendant's malicious 
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motives, but simply that to intimidate an employer 
by threats, if the threats are of such a character as 
to produce this result, and thereby cause him tuo 
discharge an employe whom he desired to retain, 
and would have retained except for such unlawful 
threats, is an actionable wrong. 

The Supreme Court of Tennessee, in June, 1897, 
in W. S. Bruce et al. v. F. J. Beall (Chicago L. 
J., Vol. II [N. S], 464), held that in an action for 
personal injuries alleged to consist, among other 
things, of spinal concussion, evidence that before 
plaintiff was injured he “could read, and was 
studying medicine, and was going to school, but 
that since it occurred he could not read,” was 
competent to show the extent of his injuries, 
though it was not averred that such special injury 
resulted from defendant’s negligence, where no 
effort was made to show any pecuniary loss on 
account of plaintiff's inability to study and go to 
school: that it was competent to submit to the 
jury an X-ray photograph, taken by a surgeon, 
showing the overlapping bones of one of plain- 
tiffs legs, where it was broken at the time of the 
accident, where the surgeon was familiar with the 
process by which the impression was secured, as 
well as with fractures, and testified that the photo- 
graph accurately represented the condition of the 
leg at the point of fracture, and that by the aid of 
the X-rays he was enabled to see the fracture and 
overlapping as if they were uncovered to the sight; 
that in an action for injuries to defendants’ em- 
ploye, caused by the breaking of the wire cables 
of an elevator which have been in use over seven 
years, it is not competent for an expert witness to 
testify that it would not be prudent to keep the 
cables running longer than six or seven years 
under conditions correctly described in the ques- 
tion; that a ruling that an expert has the requisite 
qualifications will not be disregarded except in a 
case of clear abuse of discretion; that where the 
trial court fails to rule on objections to evidence, 
and the party objecting does not move to strike 
out the question and answers, errors assigned on 
the admission of the evidence will not be consid- 
ered on appeal. It was also held that the trial 
court properly refused to charge that “as a gen- 
eral rule, when an appliance, machinery or struc- 
ture not obviously dangerous has been in daily 
use for years, and has been uniformly found ade- 
quate, safe and convenient, it may be continued 
without the imputation of negligence.” 

The New York Supreme Court, Appellate Divi- 
sion, First Department, in People v. Isaac Zucker, 
decided in August, 1897, held that the fact that 
one knew of defendant's purpose to commit a 
crime, and performed an act tending to assist in 
the perpetration of the offense, did not, as matter 
of law, render him an accomplice, within the rule 
requiring testimony of accomplices to be corrobo- 
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rated, where it was in dispute whether he did the 
act with intent that it should aid in the commis- 
sion of the crime. An insured building in New 
York had been condemned by the board of health, 
and its owner intended to destroy it by fire, so as 
to obtain the insurance money. He caused the 
bulk of the personalty therein, which he owned, 
to be removed to New Jersey, intending to make 
a fictitious transfer of it to a third person, in whose 
name it was to be insured, and then to cause the 
destruction by fire of it also. The remainder of 
the personalty he left uninsured in the New York 
building, so that the company carrying insurance 
on the house would not suspect incendiarism 
The scheme was fully carried out, except that he 
had intended the two fires to take place simulta- 
neously. and the New Jersey fire was set a few 
days before the other. Held, that evidence of the 
New Jersey fire was admissible on trial for arson 
of the New York building. 


a 


U. S. CIRCUIT COURT, D. OF WEST VIR- 
GINIA, AT CLARKSBURG. 


Opinion filed August 21, 1897. 
CuarLes MacKALy y. M. D. RATCHFORD ET AL. 
In Chancery. 

Contempt OF Court — MARCHING IN STREET. 

In the matter of the contempt proceedings 
against Patrick Harney, Ed. L. Davis, J. L. Hig- 
ginbotham et al., for violating the injunction of 
the court by marching and gathering in the 


streets, and thereby intimidating non-striking 
miners from working. 





GorF, Circuit Judge.— As to the law appli- 
cable to the matter now under consideration 
counsel have not differed, and the court had no 
trouble. It is concerning the facts — what they 
prove and their proper application to the law in- 
volved — that counsel have expressed differences, 
and the court is required to decide. 

Many matters foreign to the issue now pre- 
sented have been referred to by counsel and testi- 
ficd about by witnesses, but the court will exclude 
them from its consideration. 

Matters referring to “free speech,” “ natural 
rights’ and the “liberty of the citizen” are not 
now involved in this issue, nor are they in danger. 
They will survive this ordeal, and it is to be hoped 
that they will be further endeared to us all (if 
that be possible) by our mutual experience herein 
and the incidents connected therewith. The right 
of free speech has not been abridged, nor in any 
manner interfered with. “The organizer”’’ has 
spoken to his heart’s content here, there and 
everywhere. The “camp” has heard him and been 
electrified by his eloquence. City, town and 
hamlet have been visited by him and have given 
him generous welcome. Public buildings have 





been thrown open, street corners utilized, the 
crossroads and highways called into requisition, 
The right of the people to assemble and discus; 
matters in which they feel an interest has had apn 
exemplication during the last month in this and 
adjoining States, that has been pleasing to our 
citizenship, and as gratifying to all true lovers 
of republican government, as it has been unwel- 
come and unexpected to the agitator and the 
demagogue — who, it seems, delight in drawing 
lurid pictures of the days yet to come, when 
“liberty ” shall have perished from the face of the 
earth, and “free speech” shall be but the dim 
remembrance of a dream long passed, recalling 
but faintly the days when liberty yet tarried among 
men and was worshiped by those who called 
themselves “ free men.” 

The simple question here is, Are these defend- 
ants in contempt of this court? 

On the 16th inst. this court granted an injune- 
tion restraining the defendants and all others 
from in any wise interfering with the manage- 
ment, operation and conducting of the mines in 
the bill mentioned, either by menaces, threats or 
any character of intimidation used to prevent the 
employes of said mines from goirg to or from the 
same, or from engaging in their usual business of 
mining. All persons were restrained from enter- 
ing upon the property of the Montana Coal and 
Coke Company for the purpose of interfering with 
the employes of said company, either by intimi- 
dation or by the holding of either public or pri- 
vate assemblages upon said property, or in any 
way molesting, interfering with or intimidating 
the employes of that company so as to induce 
them to abandon their work in the said mines 
This injunction was served on a number of the 
defendants early on the morning of the 17th inst. 
It was also served on other of the defendants 
together with an additional or supplemental and 
construing order, on the morning of the 18th 
inst. If the defendants were aware that the court 
had passed the decree granting the injunction 
mentioned, if they were aware of its terms and 
import, and if they then interfered with or intimi- 
dated the employes of said coal company, thereby 
preventing them from going to or from their 
werk, or causing them to abandon the same, then 
they are guilty of the contempt charged, and 
should be, must be, and will be punished. 

The “strikers” had the right to quit work 
themselves, and they had the right to induce 
other miners, by peaceable means, by the per- 
suasive force of public or private argument ex- 
erted in a lawful way, to also quit work and join 
them. But it must be kept in mind that the 
miner who still desired to work had the same 
right to do so as the miner to quit work, and also 
it should be remembered the owners of the mines, 
individual or company, had the right to operate 
the same; the right to employ the labor of those 
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willing to work; the right to use the highway 
leading to the mines for themselves and for their 
employes, even as had the strikers to quit work, 
the miner to go on with his work, or the agitato1 
tc indulge in the right of * free speech.” 

It seems from the evidence that but few of the 
miners employed at the Montana had 
joined the strikers. All efforts to induce them to 
do so had apparently failed. At this juncture a 
company of marching strikers, mostly from 
Monongah, went into camp about one mile from 
the Montana mines. During Monday, Tuesday 
and Wednesday this company, under command of 
its officers, with music and banners, marched and 
countermarched along the county road running 
through the property of the Montana Coal Com- 
pany. 


mines 


This marching was very early in the morning 
and in the afternoon, at times when the miners of 
said company were either going to 
irom their work. The marching was from the 
camp down to the mine opening, then back to the 
village to where the miners lived, thence again 


or coming 


past the mine opening, and so on “to and fro” 
during certain hours of the morning and _ after- 
noon. They did not march past the property of 
the company for the reason, as stated by their 
leader, that the river stopped them. The march- 
ing was, therefore, from the camp to the river 
and from the river back to the camp, always by 
the mine opening and the miners’ homes. There 
was an object in this, and the intent will be dis- 
closed by the facts. These miners had refused to 
join the strikers, and had neglected to attend the 
strikers’ meeting, evidently preferring to remain 
at work. The camp was established near them 
for the purpose of influencing them. Was that 
influence to be exerted, and was it exerted in a 
lawful and proper manner? The answer to that 
question determines the guilt 
those accused. In endeavoring to influence the 
miners to join them, did the strikers prevent them 
going to or from their work, and did they use 


any character or intimidation in so doing? 


or innocence of 


A body of men, over two hundred strong, 
marching in the early hours of the morning, be- 
fore daylight, halting in front of the mine open- 
ing, and taking position on of the 
public highway for a distance of at least a quarter 
of a mile, at the exact places where the miners 
were in the habit of crossing that highway, for the 
purpose of going from their homes to their work, 
is at least unusual, and in the state of excitement 
usually attending such occasions, neither an aid 
to fair argument nor conducive to the state of 
mind that makes willing converts to the cause 
thus championed. That the marching did intimi- 
date quite a number of miners is clear, if the evi- 
dence offered is to be believed —and the court 


finds it uncontradicted and entitled to credence. 


each side 





The court is also forced to conclude, from all 
the facts and circumstances detailed by the wit- 
nesses, from the object the marching men had in 
view, and from the locality where they marched, 
and its topography, that intention of the 
niarching strikers was to interfere with the opera- 
iion of the Montana mines, with the miners en- 
gaged in working said mines, to intimidate them, 
and thereby induce them to abandon their work, 
and then secure their co-operation in closing the 
niines. The marching men seemed to think that 
they could go and come on and over the county 
road as they pleased, because it was a public high- 
way. But this was a mistake. The miners work- 
ing at Montana had the same right to use the 
public road as the strikers had, and it was not 
open and free to their use when it was occupied 
by over 200 men stationed along it at intervals of 
three and five feet, men who, if not open enemies, 
were That some miners 
passed through this line is shown; that others 
feared to do so is plain; that the marching column 
intended to interfere with the work at the mines 
would be foolish to deny. 


the 


not bosom friends. 


A highway is a way over which the public at 
It is a road main- 
tained by the public for the general convenience. 


large have a right of passage. 


True, the strikers had a right to march over it as 
passengers, just the same as all other citizens; but 
they had no right to make it a parade-ground or 
stop on its sideways at frequent intervals, and by 
the hour, at times when other people, who had the 
same right to its use, were in the habit of using it 
for purposes connected with their daily avoca- 
tions. The miners of the Montana mines, as well 
as the owners of that property, had the same right 
to the public had the marching 
strikers. It the court that the men 
whose work is interrupted, and the people whose 
property is damaged by the improper use and 
occupation of the highway, are the people who 
have the true grounds of complaint because of the 
improper use of what, in the early books of the 
law, is called the “ king’s highway.” 


use road as 


seems to 


The building in which we are now holding this 
court is located on the corner of Third and Pike 
streets, Clarksburg. All the citizens of that town 
can use those streets for purposes connected with 
their All persons properly deporting 
themselves can pass along and upon them for all 
proper business matters, or for the mere purpose 
of transit, and all persons, due regard being had 
for the public interest and safety, may parade with 
banners, flags and bands of music along and over 
at reasonable times and seasonable 
hours, provided the same does not prevent the 
reasonable and seasonable use of said strets by 
those entitled to the same. If such use should 
close the business houses along said streets, by 
preventing employes from reaching them, then 


business. 


said streets 





226 


THE ALBANY LAW JOURNAL. 





as 





if such parades were not prevented by the city 
authorities, the owners of property so affected 
would be entitled to the aid of the courts in pro- 
tecting their rights. No one portion of the com- 
munity has a right to march along those streets 
day after day, night after night, and station them- 
selves along them at intervals of three or five /eet, 
for hour after hour, thereby preventing the own- 
ere of property located thereon from reaching the 
same in person or by their clerks or other em- 
pioyes, for purposes connected with their regular 
business. Under such circumstances the police of 
the city would either move the column along out 
of the way of the public business, or take into cus- 
tody the men who, without authority, obstruct the 
streets and public highways. The marching men 
had then no such right on the county road as they 
claimed. 

That the parties now in custody knew that the 
injunction had been issued is not denied — is plain 
from the evidence. They spoke of it jocularly 
mostly — now and then resentfully and disrespect- 
fully. Such terms as these passed along the line: 
“ We are used to papers like that.” ‘ We will take 
* “T will eat mine for break- 
The officers were careful in explaining its 
terms, and, | may say, in beseeching the strikers 
not to violate them. They told the marchers to 
march on and pass by if they wished to, but not to 
march by and countermarch “to and fro” by the 
mines, because such marching was prohibited by 
the court. But the advice was not heeded, the 
disregard of the court’s order continued, and the 
conduct that constituted violation of the injunc- 
tion was openly resorted to, and _ persistently 
maintained. These defendants are all guilty of the 
centempt charged. What should the punishment 
of the court be? Outside of their conduct in this 
particular, the demeanor of those who so marched 
has been most commendable. They have indulged 
in no threats, nor has loud, boisterous or taunting 
language been used. They have been sober and 
decent, mindful of their own interests, and with 
the exception noted, respectful of the rights of 
others, and observant of the requirements of the 
law. 

They impress me as thoroughly honest in their 
claim that they had the right to march and act 
as they did, because they were on the “ public 
highway.” In my judgment, they were in that 
particular mistaken, having been badly advised 
thereto; but nevertheless such belief, honestly en- 
tertained by them, deprives their disobedience to 
the court’s decree of malice, takes the sting out of 
the contempt found, and suggests a punishment 
that will be as light as due regard for the proprie- 
ties will admit of. The parties have already been 
in custody for three days. Let them be confined 
in the jail of Harrison county, West Virginia, for 
the further period of three days from this date. 
But let it not be supposed hereafter, now that at- 


the consequences.’ 
fast.” 








tention has been called to the matter and the law, 
that other and further infractions of the decrees 
and orders of this court will be so lightly pun- 
ished. In this case, for reasons mentioned, jus- 
tice has been tempered with mercy, but if, with 
the light of this investigation in their pathway, 
these defendants shall persist in disregarding the 
decrees of this court, duly entered in causes prop- 
erly before it, then let it be remembered that 
mercy shown to contempt under such circum- 
stances would be not only a crime, but the death 
of justice. 
a eee 
NOTEWORTHY CASES OF THE JUDICIAL 
YEAR IN ENGLAND. 





LTHOUGH to the lawyer there have been 
A many decisions of considerable importance 
since the courts met on the 24th of October last, 
to the general body of the public, few cases have 
been heard which have in any way powerfully at- 
tracted notice, as did the case of Dr. Jameson, in 
the course of 1896. It need scarcely be pointed 
cut in these columns that the true importance ol 
a decision does not necessarily depend on the ex- 
tent to which the ordinary reader of the daily 
press feels himself tc be interested. Some of the 
jar-reaching judgments to which allusion will be 
briefly made in this article have been delivered 
without the general public’s having any cogniz- 
ance whatever of the way in which their business 
relations were being affected. 

Among the cases most directly affecting the 
legal profession, the following appear to be the 
chief mention: In Hood-Barrs_ v. 
Heriot (76 L. T. Rep. 299; [1897] A. C. 177), the 
hcuse of lords decided that when a solicitor has 
received payment of costs payable to his client by 
virtue of an order, knowing that an appeal against 
the order was pending, he cannot be made liable 
personally to repay the costs, where there is no 
evidence of misconduct or of any undertaking to 
repay. The money in question was, it should be 
noticed, still in the hands of the solicitor con- 
cerned. Lord Herschell points out that the in- 
herent jurisdiction alleged to exist enabling the 
court to compel the personal repayment when no 
undertaking had been given, would, if it existed, 
go far to negative the need of any undertaking at 
all. An Trish decision in which a solicitor had to 
repay costs in default of the client so doing (Fitz- 
maurice v. Jordan, 32 L. Rep. Ir. 112) is there- 
fore disapproved. Coburn vy. Colledge (76 L. T. 
Rep. 608; [1897] 1 Q. B. 702) relates to the ques- 
tion at what time a cause of action arises upon a 
solicitor’s bill of costs. 


deserving 


The client went abroad 
about a week after the solicitor had completed his 
work. A few days after the bill of costs was sent 
to the client, but only reached him some two years 
later. Five years after that he returned to Eng- 


land, and an action was at once commenced. If 
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the cause of action arose at once when the work 
was complete, then the period of limitation had 
been over-stepped and the action failed. If, how- 
ever, it only arose from the period of one month 
after the delivery of the bill of costs (Solicitors 
Act, 1843, sec. 37), the right of action was not 
barred, because the writ was served within six 
years of the client’s return (4 & 5 Anne, c. 16, 
s. 19). The Court of Appeal held that the cause of 
action arose when the work was done, and the 
section of the Solicitors Act applied not to such 
cause of action, but merely to the procedure of 
enforcement. The Court of Appeal, in Macaulay 
vy. Polley (76 L. T. Rep. 643; L1897] 2 Q. B. 122), 
have negatived a solicitor’s power to compromise 
a claim before action brought, and in Marsh v. 
Joseph (75 L. T. Rep. 558; L1897] 1 Ch. 213) they 
had to consider a difficult case in which one solici- 
tor had, without the authority of another, used the 
latter's name in proceedings, and by means of 
fraud the first named had obtained payment out of 
a fund in court which was eventually a partial loss. 
The facts are too lomg and complicated for review 
here, but a principle was laid down that for negli- 
gence, in a matter in which the court has control, 
a defaulting solicitor as its officer is liable to make 
good a loss thereby occasioned, but it cannot 
mulct him in damages for his misconduct. Lastly, 
in Re Pomeroy-and Tanner (75 L. T. Rep. 625; 
[1897] 1 Ch. 284) a point of much importance was 
decided by Mr. Justice Stirling as to the framing 
of a bill of costs when a country solicitor has em- 
pioyed a London agent. It is now held to be 
essential, when the country solicitor delivers his 
bill of costs, to detail the charges of the London 
agent. Until this is done, either in the original or 
a supplemental bill, there is no such complete 
taxable bill as would warrant the solicitor to re- 
fuse taxation when twelve months have elapsed 
from its delivery. 

In the domain of company law there have been 
several decisions of the utmost moment. Salomon 
v. Salomon & Co. (75 L. T. Rep. 426; [1897] A. C. 
22) reversed by the judgments of the house of 
lords the provious decisions of the courts below 
with regard to ‘ A leather 
merchant in good business sold his concern to a 
company formed in his own family circle. He 
himself held all the shares except six and some 


‘one-man ” companies. 


debentures which eventually came into the posses- 
sion of B, and in default of interest on which an 
action was brought to enforce the security. The 
Ccurt of Appeal took the line that ‘ one-man” 
companies were against the spirit of the Compa- 
nies Acts, and that this one was merely a scheme 
‘o secure limited liability, and to obtain a prefer- 
ence over creditors by means of a charge on the 
assets through the medium of the debentures. 
The action was continued, B having been paid off, 
as between the liquidator and the leather mer- 
chant. The house of lords held that “ one-man” 
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companies were perfectly legal, and that no liabil- 
ity to indemnify the company against creditor’s 
claims could be enforced. The judgment rested 
cn the bare words of the statute, which in no way 
restrict the number of shares to be held by the 
seven shareholders except as regards the mini- 
mum of one, nor does it inquire into motives. The 
house of lords also handsomely exculpated Salo- 
men from the very serious reflections upon his 
proceedings which had fallen from the judges of 
the courts below. Bloomenthal v. Ford (76 L. T. 
Rep. 205; [1897] A. C. 156) is another house of 
lords case, in which a company was held to be 
estopped from denying that certain shares were 
jully paid, when such shares had been represented 
by it to be so paid, on faith of which allegation the 
holder of them had made a loan to the company. 
Welton v. Saffery (76 L. T. Rep. 505; [1897] A. 
C. 299) is also of extreme importance, inasmuch 
as it supplements the Ooregum case (66 L. T. 
Kep. 427; [1892] A. C. 125). With regard to is- 
suing shares at a discount, the latter decides that 
shares must be under a liability for full payment 
where claims of creditors and costs of winding-up 
have to be met. Here the house of lords have 
held clearly that discount or bonus shares are 
altogether ultra vires of a company, even though 
authorized by the company’s articles; accord- 
ingly, holders of these shares are liable for the 
amounts unpaid, even if the money be required 
merely to adjust the rights of contributories inter 
se. Lord Herschell dissented, and thought that 
the matter was a bargain amongst themselves. 
Ernest v. Loma Gold Mines (75 L. T. Rep. 317; 
| 1897] 1 Ch. 1) lays it down on the authority of 
the Court of Appeal, that a chairman at a share- 
holders’ meeting, where the articles permit vot- 
ing by proxy, must count the vote of persons 
holding proxies as a single vote, and not count a 
vote for each of the persons whose proxy he holds. 
Re Streatham and General Estates Company (75 
L. T. Rep. 574; [1807] 1 Ch. 15) has to do with 
debentures charging the and all its 
“property, whatsoever wheresoever, both 
present and future.”” Held, not to charge the un- 
called capital. Re Brinsmead (76 L. T. Rep. 100; 
[1897] 1 Ch. 406) was decided upon the “ just and 
equitable ” provision of the Companies Act, 1862, 
sec. 79 (5). This was a fraudulent attempt on the 
part of a company to filch the business of the well- 
known piano manufacturers of that name. The 
company’s capital had been misdealt with, and 
the court, finding most of the substratum of the 
concern had vanished, wound it up as the best 
means of enabling the shareholders to recover 
some of their money. The important point of the 
case is that the words “ just and equitable” were 
not construed strictly ejusdem generis with the rest 
of the section, but that a wider view was taken of 
the expressions therein contained. Andrews v. 
Gas Meter Company (76 L. T. Rep. 132; [1897] 
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1 Ch. 361) sets at rest the question as to whether 
companies can issue preference shares when no 
such power is given in the memorandum or arti- 
cles. The question was answered affirmatively, 
and the result is to overrule the decision of Hutton 
v. Scarborough Cliff Hotel Company (13 L. T. 
Rep. 57; 2 D. & Sm. 521), which has for long 
been regarded as of a doubtful nature. The status 
of auditors of companies has lately been much 
censidered, the result of the litigation during the 
last few years being rather adverse to them by 
rendering their responsibilities exceedingly oner- 
ous. In Western Counties Steam Bakeries, Etc., 
Company (76 L. T. Rep. 239; [1897] 1 Ch. 617), 
the point cropped up again as to the liability in 
respect of dividends declared on the faith of the 
audit of a man who had never been appointed to 
the office of auditor, but who had examined the 
accounts in the same way as a formally appointed 
auditor would have done. The court held that, 
prima facie, auditors are not “ officers” of compa- 
nies, but if a man be duly appointed to the posi- 
tion, and act as such, his liability attaches. They 
accordingly exculpated the defendant on the 
ground that he had never been appointed to any 
such “ office,” and was therefore not an “ officer.” 
This brings the case within the exception indi- 
cated in Lord Justice Kay's judgment in London 
and General Bank (72 L. T. Rep. 227, 611; [1895] 
2 Ch. 166). This section of the subject may be 
concluded by referring to a quite recent decision, 
viz., “Kharaskhoma Exploring, Etc., Syndicate 
(noted ante, p. 292; W. N. [1897] 76). This is 
highly important, as it declares it not sufficient to 
file a sub-contract referring inquiries into the con- 
sideration for the issue of shares as fully paid to 
another document, but that the consideration 
must be set forth explicitly. The practice of filing 
merely a sub-contract has become rather common 
in spite of the warning against it in Palmer's Com- 
pany Precedents. 

Unquestionably no cases have received more 
popular attention than the series of decisions re- 
lating to betting, and in special reference to the 
word “ place,” as used in secs. 1 and 3 of the Bet- 
ting Act, 1858. The last case on the subject is 
Powell v. Kempton Park Racecourse Company 
(noted ante, p. 244; W. N. [18907] 72). Profes- 
sional bettors entered with the rest of the public 
paying one guinea into a fenced inclosure, in 
which they moved about freely without using any 
desk, umbrella, stool, or the like. The Court of 
Appeal held that this did not constitute a “ place” 
within the meaning of the sections, but that the 
expression indicated something analogous to the 
betting-house or office. This is directly in con- 
flict with Hawke v. Dunn (76 L. T. Rep. 355: 
[1897] 1 Q. B. 579), where Mr. Justice Hawkins 
held that Tattersall’s Ring at Hurst Park, a roofed- 
over inclosure to which the admittance is £1, was 
such a “place.” The bookmaker in that case, 








also, had no apparatus, and was equally free in 
moving about. McInaney v. Hildreth (76 L. T, 
Rep. 463; [1897] 1 Q. B. 600), decided by Justices 
Hawkins, Cave, Wills, Wright and Kennedy, lays 
it down that a piece of private vacant ground in 
Jarrow, locally known as the Pit Heap, was a 
“place.” It must be noted that in this case the 
bookmaker remained for three hours at one spot 
in a conspicuous position, with his back against 
a boarding. The last case to be mentioned refers 
more particularly to the expression, “ betting with 
persons resorting thereto,’ used in section 1 of the 
act. The bookmaker here was charged with using 
the bar of a beer-house for the purpose thus indi- 
cated. The bets were made elsewhere, but win- 
ners were paid by him at the bar. The same five 
learned judges held that paying bets, which had 
been previously made at some other place, was 
not betting with “ persons resorting” to the bar, 
within section 1 of the act of 1853. 

With regard to merchant shipping, the house of 
lords have given some highly important decisions. 
The earliest case is perhaps scarcely one of mer- 
chant shipping at all, being a collision case be- 
tween two first-class racing yachts, the Satanita 
and Valkyrie. The decision, however, of Clarke 
v. Earl of Dunraven (75 L. T. Rep. 337; [1897] 
A. C. 59) turned on the question whether the 
statutory limitation of £8 a ton of the faulty ship's 
tonnage imposed by the Merchant Shipping Act 
Amendment Act, 1862, sec. 54 (the corresponding 
section of the act of 1894 being sec. 503) was 
waived by entering the race under an agreement 


to be bound by the Y. C. A. rules, by the opera- 


tion of which yachts fouling other yachts “ shall 
pay all damages.” The house of lords decided 
that the benefit of the act had been waived, and 
condemned the Satanita in the damage done and 
costs. The next case, Cory Brothers v. Owners of 
the Mecca (76 L. T. Rep. 579; [1807] A. C. 286) 
affects not only shippers, but the general com- 
munity. It is there laid down, where certain dis- 
honored bills of exchange accepted by a Turkish 
shipping company were in dispute, that creditors 
may appropriate to any item money paid on ac- 
count and not already appropriated by the debtor, 
the application of the money being governed by 
the intention, express or implied, of the creditor. 
In the Owners of the Edenbridge v. Green and 
Others (76 L. T. Rep. 662: [1897] A. C. 333) the 
question arose as to section 625 (3) of the Mer- 
chant Shipping Act of 1894, which exempts ves- 
sels not carrying passengers, when “ trading” 
from London to certain ports, from the necessity 
of carrying a compulsory pilot. The Edenbridge 


was on a voyage from the River Plate to Rotter- 
dam. She called at Deptford, where she landed 
some sheep and cattlemen, and proceeded. On 
her way out she collided with the Rutland, both 
vessels being to blame, but so far as regards the 
Edenbridge, the pilot on board was negligent. If 
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the pilotage were compulsory, the owners would 
be free from liability; if not compulsory, then they 
would be liable for the pilot’s negligence to the 
amount of half the damage done. It was held 
that she was “ trading,” though she took no cargo, 
and was therefore exempt from compulsory pilot- 
The other decision, sufficiently weighty to 
merit review, is Wells v. Owners of the Gas Float 
Whitton No. 2 (76 L. T. Rep. 663; [1897] A. C. 
337). There a gas float, moored in tidal waters 
in the Humber, and not suited for navigating, got 
adrift, and was secured partly by the plaintiff's 
help. They brought an action for salvage serv- 
ices, the question being whether such a structure, 
though exposed to the same perils as a’ship, and 
when loose itself a danger to shipping, could be 
the subject of salvage, and it was held that it was 
not, on the ground that it was neither a ship, or 
part of a ship, or of her apparel or cargo. The 
Janet Court (76 L. T. Rep. 172; [1897] P. 59) has 
an important bearing on the principles attending 
awards for the salvage of derelicts. At one time 
it is said to have been the practice to award a 
moiety of the value of the property salved. The 
case shows that, though no hard and fast propor- 
tion will now be given, the circumstances of spe- 
cial danger attending such salving, the difficulty 
of making fast to a wreck upon which no one is 
present to assist, with the consequent necessity of 
depleting the crew of the salving ship and endan- 
gering their safety by putting them on board, the 
hopeless straits of the derelict if not assisted, all 
these elements are, in Sir F. Jeune’s view, reasons 
why the courts will remunerate generously the 
labors of those taking such risks. Lastly, in Ed- 
wards v. Steel, Young & Co. (noted ante, p. 293), 
the Court of Appeal has had to construe the mean- 
ing of the term “ passage home” used in section 
186 of the Merchant Shipping Act of 1804. Mr. 
Justice Collins thought that it merely indicated a 
passage to some port in the United Kingdom, not 
necessarily the port of shipment. The Court of 
Appeal held that, the consular officer had 
named a sum to the master of the ship sufficient 
in his opinion to defray the seaman’s maintenance 
and passage, the ship’s master having paid this 
sum had fulfilled the statutory obligation, even if 
the sum paid turned out to be insufficient for the 
purpose. 


age. 


as 


The facts of the case in the court below 
will be found fully reported in (1897) 1 Q. B. 712. 

In the branch of ecclesiastical law there has 
been an important decision upon the legality of the 
black grown. The question in Re Robinson; 
Wright v. Tugwell (76 L. T. Rep. 95; [1897] 
1 Ch. 85) arose in connection with a bequest to a 
church contingently upon a black gown being 
worn during the sermon. It was argued that this 
was illegal, and that the sermon was part of the 
communion service, during which the surplice 
must be used. The Court of Appeal found the 
warrant in law for the black gown in the constant 





use of over three centuries, and consequently the 
condition attached to the bequest was held to be 
good. In Vallancey v. Fletcher (76 L. T. Rep. 
201; [1897] 1 Q. B. 275)—a disgraceful case of 
vicarial brawling — it was held that the clergy, 
equally with the laymen, are liable to the penalties 
against brawling mentioned in section 2 of the 
Ecclesiastical Courts Jurisdiction Act, 1860. 

Very recently the house of lords have set at rest 
all doubts as to the meaning of “ legal cruelty” in 
regard to judicial separation. Russell v. Russell 
(noted ante, p. 293; W. N. [1897] 76). It is now 
held that false and persistent charges of gross un- 
natural offenses brought against one spouse by 
another do not constitute legal cruelty. There 
must be either actual danger to health or life or 
else reasonable apprehension of it. This case has 
probably more than any other, from its surround- 
ing circumstances and the social position of the 
parties to it, attracted the attention of the ordi- 
nary public. Another popular decision, and one 
which appeals to a large body of people who re- 
side in hotels and health resorts for long periods 
of time, may be recalled in Lamond v. Richard 
G6L. T. Rep. 141; [1897] 1 Q. B. 541). The pro- 
prietor of the Hotel Métropole, at Brighton, had 
requested a guest to depart, after having resided 
for ten months, and on her refusing, had packed 
up and removed her goods and excluded her from 
the building. She had always paid her bills, and 
there was ample room. The Court of Appeal held 
that the guest had ceased to become a traveler, 
and could not compel the hotel to keep her there 
as long as she pleased, while she, could leave as 
soon as she liked. It was held that mere lapse of 
time does not convert a traveler into a non-trav- 
cier, though this is an important factor, for busi- 
ness might detain the guest or illness might super- 
vene. , 

The law relating to fixtures has also been the 
subject of two important cases. In Hobson v. 
Gorringe (75 L. T. Rep. 610; [1897] 1 Ch. 182), a 
gas emgine screwed and bolted to a concrete bed 
for the purpose of actuating a saw-mill was held 
to be no longer a chattel, but to pass with the 
freehold. Viscount Hill v. Bullock (noted ante, 
p. 340; W. N. [1897] 80) occasioned the opposite 
view to be taken. There the question turned upon 
a collection of stuffed birds, most of which were 
fixed upon twigs or ornamental rock-work, which 
were themselves fastened to movable wooden 
The latter were inserted into metal cases 
let into the walls of the room. The metal cases 
seemed to be clearly a fixture to the freehold. 
The Court of Appeal, affirming Mr. Justice Keke- 
wich, has held that the trays and the birds them- 
selves are no part of the architectural design or 
structure of the building in which they were. 

The street music nuisance question has led to 
one or two decisions of importance to household- 


ers. Thus, in Shields v. Howard ([1897] 1 Q. B. 


trays. 
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84), it was held to be necessary to give the musi- 
cian a reason for requiring him to depart, that he 
may Satisfy himself that he is acting contrary to 
the provisions of the Metropolitan Police Act, 
1864. On the 20th of March in this year there 
appeared in the Times a report of a decision of 
great value to those who suffer annoyance from 
the street organs, before one of the metropolitan 
magistrates, and on the 24th a letter from the 
society for suppressing these nuisances indicating 
a method of preventing neighbors encouraging 
their performances. 

The following case is of the first importance to 
colliery owners and to those responsible for min- 
ing leases. The common clause in such deeds 
empowering the lessor to distrain for rent in ar- 
-rears on the lessee’s chattels on the demised col- 
liery, “or any adjoining or neighboring collier- 
ies’ does not constitute a bill of sale, and does 
not, therefore, require registration, but it must be 
construed less broadly than the words might pos- 
sibly suggest, and be understood as referring only 
to such collieries as are connected with the col- 
liery demised by underground workings. (Re 
Roundwood Colliery Company, 75 L. T. Rep. 641; 
[1897] 1 Ch. 373). At p. 30 of 103 L. T. will be 
found an article in which the subject is dealt with 
more fully. 

With regard to settled land, in Re Montagu; 
Derbyshire v. Montagu (76 L. T. Rep. 485; [1897] 
2 Ch. 8), the Court of Appeal has had to regret its 
inability to allow trustees to raise money by mort- 
gage of the settled property —a shop in Bond 
street — for the purpose of pulling it down, and 
rebuilding under circumstances clearly pointing 
to an increase in the value of the hereditaments 
concerned. There seems room here for a short 
amending act whereby the court, where the evi- 
dence points to renovation being for the benefit 
of all parties, and where all are not sui juris, 
should be empowered to sanction a scheme of 
mortgaging the property, and with the money ob- 
tained dealing with it in such a way as seems to 
the court to be just. At present the authority is 
only given in cases amounting to salvage. 

Amongst many important bankruptcy decisions 
there may be picked out the Trustee of the Prop- 
erty of New, Prance, and Garrard v. Hunting and 
Others (76 L. T. Rep. 741; [1807] 2 Q. B. 109), 
where A had made a voluntary conveyance of cer- 
tain shares to be applied in making good breaches 
of trust of which he was guilty. He did this with 
the object of shielding himself so far as he could 
from liability to any consequent proceedings. On 
bankruptcy intervening, the trustee in the bank- 
tuptcy sought to invalidate the conveyance on the 
ground that it was revocable, and that it was a 
fraudulent preference, but the Court of Appeal 
held that it was neither the one nor the other. It 
has also been settled by the Court of Appeal, in 
Carter and Kenderdine’s Contract (76 L. T. Rep. 








476; [1897] 1 Ch. 776), that voluntary settlements, 
under section 47 of the Bankruptcy Act, 1883, do 
not become void ab initio as against the trustee in 
bankruptcy, but only as from the date of the act 
of bankruptcy; consequently bona fide purchasers 
for value buying before the last-mentioned date 
get a good title, whether they buy from the settle- 
ment trustees or from a volunteer claiming title 
under it. In other words, such settlements are 
voidable and not void. This decides, by over- 
ruling the former, the conflict of authority estab- 
lished by Re Briggs and Spicer (64 L. T. Rep. 
187; [1891] 2 Ch. 127), and Re Brall; Ex parte 
Norton (69 L. T. Rep. 323; [1803] 2 Q. B. 381). 

In regard to ordinary trustees, the recent Judi- 
cial Trustees Act has been the subject of some 
few decisions. The most instructive of these is 
Re Turner; Barker v. Ivimey (76 L. T. Rep. 116; 
[1897] 1 Ch. 536). Here the trustees invested on 
a mortgage of undivided shares in property of a 
very fluctuating value, and without having ob- 
tained any independent report. One of the trus- 
tees, a layman, left the whole business of the trust 
to his co-trustee, a solicitor. The court held that, 
under these circumstances, he had not acted 
“reasonably” or “ ought fairly to be excused” 
under section 3 of the act. Re Roberts; Knight 
v. Roberts (76 L. T. Rep. 479) illustrates a case in 
which the protection of this statute may be suc- 
cessfully invoked. An executor and trustee was 
sought to be made liable for not getting in the 
assets of his testator. Both parties were solicitors. 
The executor honestly and reasonably believed 
that he had no power to maintain an action 
against a certain person owing money to the es- 
tate. It was then held by the Court of Appeal 
that the section might fairly be applied and the 
executor exonerated from any liability he might 
have incurred. 

The law with regard to the sales of licensed 
premises has been rendered more clear by the 
decision of Tadcaster Tower Brewery Company 
v. Wilson (76 L. T. Rep. 459; [1897] 1 Ch. 705). 
The brewery had agreed to purchase a house with 
an off-beer license, on the condition that if the 
license should be affected before completion, the 
bargain might be nullified. The brewery delayed 
completion, and asked the magistrates to grant 
temporary authority to carry on the business, 
which was refused. They then claimed to rescind 
their bargain, and were opposed by the vendors. 
The court held that the license had not been 
“ affected,” and that there was no duty on the 
vendors to procure temporary authority to trade, 
or to do more than assist the purchasers, if asked, 
in making any necessary application. It is clear, 
and is expressed in terms, that no right exists of 
repudiating a contract of sale of licensed premises 
unless the vendor can procure a transfer of license 
before completion, as is stated in vol. I, p. 483, of 
Dart’s Vendors and Purchasers. 
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The rights of water-works have been discussed 
in Huddersfield Corporation vy. Ravensthorpe Ur- 
ban District Council (noted ante, p. 151; [18907] 
2 Ch. 121). There a local water authority had had 
a strip added to their area by an order of a county 
council, and they thereupon proceeded to extend 
their mains into the giving 
previous notice to the existing water company, 
whose district was thereby invaded. 


new area, without 

The question 
was whether or no this was a “ constructing” of 
water-works within section 52 of the Public Health 
\ct of 1875. Mr. Justice North held it was not, 
but the Court of Appeal reversed this, and held 
that the notice required should have been given. 
This case supplements a prior decision of Mr. 
Justice Chitty in Cleveland Water Company v. 
Redear Local Board ([1895] 1 Ch. 168), where an 
extension of was held not to be a 
But in the Huddersfield Case it 
must be observed that the water company was not 
merely operating 


water-works 
“ construction.” 


in its own domain, it was actu- 
ally invading the district of another company. 
The foregoing, without in any way professing 
will be found within a limited 
space to contain the chief cases of the judicial year 
now closed. 


to be exhaustive. 


We have purposely abstained from 


referring in detail to cases under the 
Finance Act. for they have been touched upon in 
these columns on the 7th of August. 


sensational 


arising 


Apart from 
there have been but 
few, the result of our judges’ labors has been some- 


cases. of which 
thing analogous to the outcome of the legislation 
of the year: it has been at once unostentatious and 
useful. Omitting such cases as The Log of the 
Mayflower (76 L. T. Rep. 295), which raised a 
mild national flutter of disapproval at the decision 
to hand over a valuable historical document to the 
United States, but which, depending on rarely re- 
curring circumstances, had but little general im- 
portance, the chief points settled have been the 
legality of one-man companies, the illegality of 
discount ; 


shares, that auditors to be 


must hold an 


“ officers 
‘ office.” the meaning of “ place” 
within the meaning of the Betting Acts, the nature 
of “legal cruelty.” 


‘ 


the position of the distraint 
clause in mining leases, the contract for sale of 
licensed premises with respect to the license, and 
the two important decisions dealing with bank- 
ruptcy. — Law Times (London). 


corse: ~_ — 


English Notes. 

No further subscriptions to the Victoria Pen- 
sion Fund having been received, the amount re- 
mains, as previously stated, at £8,349 9s. 

Lord Ludlow — recently known as Lord Justice 
Lopes — assumed that title because it was his 
mother’s name, says the Daily Telegraph. In a 
letter to Mr. Jasper More, M. P., on the subject, 
his lordship says: “The reason I took the name 





of Ludlow was because it was my mother’s name. 
She came of a very old Wiltshire family, with a 
recorded pedigree since 1400. Asnongst her an- 
cestors are to be found Edmund Ludlow, general 
of the forces in Ireland in the time of Cromwell, 
the regicide; a Sir Henry Ludlow, Bart., a Baron 
Ludlow, a Viscount Ludlow, and an Earl Lud- 
low, whose title became extinct in 1840. Edmund 
Ludlow retired to Vevey, in Switzerland, and lived 
there until his death. The Heywood property in 
Wiltshire I derived from my mother. I cannot, 
therefore, truthfully say that I took my title di- 
rectly from Ludlow, in Shropshire. I learn, how- 
ever, that the Ludlow family in Wiltshire 
originally took their name from that place. If 
this is so, all T can say is any connection which I 
with the ancient, historic and most in- 
tcresting town of Ludlow will give a charm to the 
life I have assumed of which I shall ever be 
proud.” 


can claim 


The rule that ignorance of the law shall not 
excuse a man. or relieve him from the penal con- 
sequences of a crime, is sometimes spoken of as 
arising from a presumption that every person 
knows the law. says the Law Times. Mr. Justice 
Maule once observed that “ There is no presump- 
tion in this country that every person knows the 
law; it would be contrary to common sense and 


reason if it were so.” (Martindale v. Falkner, 


2 C. B. 720.) This language was characterized by 
Mr. Justice Blackburn as clear, and common 
sense. (Reg. v. Tewksbury [L. Rep.]. 3 Q. B. 
629; 37 L. J. 288. Q. B.) No principle is better 


established than that ignorance of the law is no 
excuse for its violation. On the other hand tere 
is a class of cases in which the ignorance of facts 
is held to be a complete defense. 

The death of Sir George Osborne Morgan ter- 
minates an eminently useful career. Although he 
did not attain the foremost rank in politics, he was 
an influential member of the house of commons, 
and both as chairman of committees and as an 
active legislator he made his mark in that assem- 
bly. In a popular sense he was chiefly known by 
his championship of the Burials Act, 1880, by the 
abolition of flogging in the army, effected by the 
Army Discipline Act, 1881, and by his advocacy 
of Welsh disestablishment. 

At the North London Police Court, says the 
Times, before Mr. Cluer, Mr. W. H. Thompson, 
a journalist, of Leswin road, Stoke Newington, 
was summoned, on the Ist inst., by the North 
Metropolitan Tramway Company, for a penny 
fare. Mr. Godfrey appeared for the company, 
and Mr. Windsor (Young & Windsor) for the 
defense. The case was that on the night of the 
1oth of August the defendant got on a car from 
Seven Sisters’ road corner to Dalston Junction. 
He paid his fare (one penny), but as the car on 
which he was, was, in his opinion, unduly de- 





232 


THE ALBANY LAW JOURNAL. 





layed, he got off and ran, and caught up to a car 
which was going faster in front. Then another 
penny was demanded of him, which he refused to 
pay, as he had already paid his fare for the jour- 
ney. Mr. Windsor argued for the defense that 
there was nothing on the tramway tickets to show 
that they were not available by any other car or 
on any other than the day of issue. The by-law 
said that the passenger must “ pay for the jour- 
ney,” and this the defendant had done. He paid 
his fare, and as the car on which he was had 
been unreasonably delayed, he cansidered himself 
justified in changing to another one. Mr. Cluer 
asked the defendant whether he had a witness as 
to his paying for the ticket he produced. The 
defendant: “ No; I have not.” Mr. Cluer: “ Then 
I must hold that the company must have their 
penny and £2 2s. costs.””, Mr. Windsor: “ We will 
have a witness next time.” 


—__ > —_—_— 


Before the Final Bar. 

USTICE JOHN SEDGWICK, of the New 
York Supreme Court, died at Norfolk, Conn., 
on the 11th inst., after a brief illness, aged 68 
years. Judge Sedgwick was born in New York 
city on June 22, 1829, and was of old revolution- 
ary stock. John Sedgwick was graduated from 
the University of the City of New York in 1847, 
and began to study law soon afterward. He was 
admitted to the bar in 1852, and in 1855 was ap- 
pointed an assistant district attorney by A. Oakey 
Hall. He remained in the district attorney’s of- 
fice until 1860, and then went into private practice, 
forming a partnership with Francis Bangs. His 
devotion to his profession won for him a high 
reputation as a lawyer, and he was three times 
nominated on the Republican ticket for judge- 
ships. His first two campaigns for a city judge- 
ship and the recordership, respectively, were un- 
successful. The third time, however, in 1871, he 
was elected to a judgeship of the Superior Court, 
on the Apollo Hall ticket, with William E. Curtis, 
and in 1885 he was re-elected by a large majority 
on a combined ticket of Republicans and Demo- 
crats. He was considered one of the most courtly 
men on the bench. He entered upon his duties as 
a Supreme Court judge when the Superior Court 
was merged in that tribunal under the Constitu- 
tion of 1894. Judge Sedgwick was a member of 
the Bar Association, the New England Society, 

the Century Association and the Harlem Club. 
Judge Augustus H. Fenn, of the Connecticut 
Supreme Court, died at his home in Winsted, 
Conn., on the 12th inst., from Bright’s disease, 
aged 53 years. The deceased was born in Ply- 
mouth, Conn., January 18, 1844. When 18 years 
of age he enlisted in the Nineteenth Connecticut 
Volunteers, and by his bravery rose from the rank 





of first lieutenant to colonel. During an engaye- 
ment at Cedar Creek he lost his right arm. He 
studied law, and in 1867 was admitted to the 
Litchfield county bar. During Governor Lounds- 
bury’s administration he was appointed judge 0! 
the Superior Court, being the youngest judge on 
the bench. In 1893 he was appointed associate 
judge of the Supreme Court of Errors by Gover- 
nor Morris, which position he held up to his 
death. 


a 


Legal Zaughs. 





Most of the witnesses who testified in the pre- 
liminary examination of Luetgert, the alleged 
uxoricide, required an interpreter, who translated 
to and from the German. Attorney Vincent, for 
the defense, was cross-examining a thick-headed 
witness. 

“Where did you go?” asked the attorney in 
the vernacular. 

“Wo gehen sie?” translated the interpreter into 
the witness’ vernacular. 

“ Oopshtairs,” said the witness. 

“ Oopshtairs,” translated the interpreter, thus 
making it clear to everybody where the witness 
went. — Chicago Law Journal Weekly 





a 


Legal Aotes of Mertinence. 





The Appellate Division of the New York Su- 
preme Court has decided practically that a liquor- 
dealer can assign a liquor tax certificate only as 
security for the payment of money loaned him 
for the purpose of obtaining the certificate, and 
such assignment, even when not filed, is good as 
against subsequent judgment-creditors. 


The tragic death of Prof. H. O. Claughton has 
rendered necessary several changes among the 
instructors in the National University Law School. 
Mr. Charles C. Tucker, official reporter of the 
Court of Appeals, will succeed Mr. J. H. Ralston 
as judge of the Moot Court and professor of prac- 
tice. The instruction of the senior and junior 
classes will be divided between Prof. Eugene 
Carusi and Mr. Ralston, while the system which 
has so well succeeded in the past will be followed 
in the future. 


Attorney-General Hancock, of New York, has 
written an opinion to the effect that a postmaster 
cannot lawfully act as an inspector of election 
under the Election law of this State. The statute 


provides that no person shall be appointed or 
elected an inspector of election, poll clerk, or bal- 
lot clerk, “ who holds any public office or place of 
public trust. except notary public or commissioner 
of deeds, whether elected or appointed, or who is 
employed in any public office or by any public 
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officer whose services are paid for out of the pub- 
lic moneys, or any person who is appointed o1 
elected to or accepts public office, or such ap- 
pointment therein or by any public officer.” 


An interesting slander case has recently been 
determined by the Appellate Division of the New 
York Supreme Court, sitting at Rochester. The 
defendant was the manager of a large department 
store in Syracuse, in which some 300 persons were 
employed. The plaintiff was a young man who 
had charge of the bundle counter in the store. A 
straw hat, which had been wrapped up and placed 
on the bundle counter, was missed, and was finally 
which 
suspicion toward the plaintiff. Two of his co- 
employes told the defendant that the plaintiff had 
admitted to them that he stole the hat. 


recovered, under circumstances directed 


Thereupon 
the manager sent for the plaintiff, and in the pres- 
ence of a number of persons charged him with 
the theft, and dismissed him. For this slander a 
jury awarded $250 to the plaintiff; but the Appel- 
late Division set aside the verdict, because there 
was no evidence of express malice —that is to 
say, no proof that the manager was actuated by 
personal spite or ill-will. If he made the charge 
in good faith, and honestly, believing it to be true. 
the law protects him. 

The record for the transmission by long distance 
telephone of affidavits in an attachment case was 
surpassed on the 3oth ult. by the sending of an 
affidavit from Minneapolis to New York city. 
The law firm of Kneeland, Thomson, Stewart & 
Hoelljes, 320 Broadway, received a_ telegraphic 
message from Austin, Hall & Co., of Minneap- 
olis, stating that they had obtained an attachment 
against the Bank of Minneapolis for $9,000 for 
money deposited. The message said the bank 
had suspended, and that it had a balance at the 
National Bank of Commerce of New York city 
which the firm desired to obtain. The New York 
attorneys saw the necessity for haste, and advised 
their clients by wire to assign the claim by tele- 
phone to some representative in that city. Ar- 
rangements were accordingly made, and the tele- 
phoned affidavits were written out at the New 
York end, and an affidavit was made as to the 
identity of the voice All these papers were at- 
tested by a notary, taken into court, and, after be- 
ing approved, placed in the hands of the sheriff 
for service. This prompt action tied up the 
funds of the Bank of Minneapolis on deposit with 
the National Bank of Commerce. A member of 
the law firm that transacted the business claims 
that there can be no question as to the legality of 
proceedings of this nature, provided care is taken 
to identify the voice as heard over the telephone as 
that of the maker of the affidavit. The Court of 
Appeals has thrown out one case in which the 
voice was not identified, but other cases have been 
indorsed by the higher ‘courts. 


XUM 





During August, F. J. McGuire, a young man 
who lives at 2811 Calumet avenue, was summoned 
to appear as a juror in Judge Chetlain’s court. 
He was out of employment then, and seemed 
pleased at the prospect of having an opportunity 
of serving the State, and earning a little money as 
a juror. Since then Mr. McGuire secured a posi- 
tion, which caused him to no longer desire to 
serve as a juror. 
Judge Chetlain: 
* The Hon. Judge Chetlain, City: 

* HONORED Sir. —I enclose you notice of sum- 
mons from your clerk. Have just accepted posi- 
tion of salesman with Kinsella Company, conse- 
quently it will be impossible for me to act as a 
juror. 


He sent the following letter to 


Hoping you will erase my name from the 
list, and thanking you for your kindness, I remain, 
“ Yours, very respectfully, 
“FB. J. McGuire.” 

As Mr. McGuire was evidently sincere, and in- 
tended no disrespect, and as he had jurors to 
spare, Judge Chetlain did not issue an attachment 
for the young man and force him to show cause 
why he should not be punished for contempt, but 
rejoiced with him that he had secured a good 
position. There can be no fixed rule as to just 
what should excuse a juror from attending court- 
in answer to a summons to do so. 
discretionary with the 
News. 


It is largely 
court. — Chicago Legal 


_——- > —— 


Hotes of Recent Amevican Decisions. 


Assignment for Benefit of Creditors — Prefer- 
ences. — Mortgages made and _ preferences at- 
tempted by an assignor in connection with and 
as a part of a general assignment for the benefit 
of his creditors, are invalid, but they will not 
necessarily destroy the validity of the deed of as- 
signment, nor affect the pro rata distribution of 
the assigned estate among the creditors. (Sturte- 
vant v. Sarbach |Kan.], 49 Pac. Rep. 522. 


Attorney and Client — Privileged Communica- 
tions. — Declarations made by a client to his at- 
torney while the latter is drawing a deed of con- 
veyance for the client as grantor, and openly in 
the presence of the grantee, are not privileged as 
to the grantee. (Hummel v. Kistner [Penn.], 37 
Atl. Rep. 815.) 


Carriers of Passengers — Round-Trip Tickets — 
Conditions. —1. A round-trip ticket sold at a re- 
duced rate contained a condition that it was not 
valid for return unless signed by the purchaser on 
the day of the return, in the presence of defend- 
ant’s agent, and witnessed by him; and on the face 
thereof was a notice to the purchaser to the effect 
that the return part of the ticket must be 
stamped, and the purchaser’s signature witnessed 
by such agent before it would be honored for 
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passage. It appeared that, though defendant kept 
its office and station open, and its agent on duty, 
from 7 A. M. to 7 P. M., it maintained no night 
office at the place to which the ticket in question 
read; that the purchaser did not apply at defend- 
ant’s office, to have the ticket stamped, and his 
signature witnessed by the agent, until after the 
office was closed for the day and that on the re- 
turn trip he tendered for his passage the ticket 
unsigned and unstamped, which was refused by 
the conductor. Held, that such ticket gave the 
purchaser no right to a return passage until he 
had complied with such agreement. 2. A regula- 
tion requiring the station agent at a village of less 
than fifty inhabitants to keep his office ope# for 
business only from 7 A. M. to 7 P. M. each day, is 
(Louisville, N. A. & C. Ry. Co. v. 
Wright, Appellate Court of Indiana, June 11, 1897.) 


reasonable. 


Constitutional Law — Liability of City for Dam- 
age by Mob. — A State may constitutionally com- 
pel its counties and cities to indemnify against 
losses of property arising from mobs and riots 
within their limits, independently of any miscon- 
duct or negligence on the part of such city or 
county to which the loss can be attributed. The 
Illinois statute to that effect is therefore valid. 
(Pennsylvania Co. v. City of Chicago, U. S. C. C., 
N. D. [Tll.], 81 Fed. Rep. 317.) 


Fraudulent Conveyances — Evidence. — A cred- 
itor of an insolvent. if necessary to secure his debt, 
may purchase at a fair price property of his debtor 
which exceeds in value the amount of his debt, 
and out of the purchase-money reserve enough to 
pay his own debt and pay the remainder to the 
debtor, though he may know at the time that the 
object of the debtor is to deprive other creditors 
of the means of collecting their debts. (Fly v. 
Screeton [Ark.], 41 S. W. Rep. 764.) 


Master and Servant — Wrongful Discharge — 
Measure of Damages. — When suit is brought and 
trial is had before the expiration of the stipulated 
term of service to recover damages for a breach 
of contract by a wrongful discharge, the recovery 
cannot be for the whole amount of salary for the 
entire term, but only for the amount thereof to the 
date of trial, less such sum as plaintiff has earned, 
or might with reasonable diligence have earned, 
from the time of discharge to the time of trial. 
(Darst v. Mathieson Alkali Works, U. S. C. C., 
W. D. [Va.], 81 Fed. Rep. 284.) 


Mortgages — Satisfaction of Record. — Without 
searching the records, a mortgagee accepted a 
quitclaim deed to the premises, and entered a 
satisfaction of the mortgage of record. A subse- 
quent mortgage had been executed to secure a 
loan made by M as agent. M was the agent of 
the mortgagor in delivering the deed, and when 
the grantee objected to it because it was merely a 
quitclaim, M assured him that it was sufficient. 





M did not know whether the second mortgage had 
been paid, but knew that the grantee was ignorant 
of it. Held, that the grantee was entitled to have 
mortgage lien reinstated. (Nommenson y, 
Angle [Wash.], 49 Pac. Rep. 484.) 


his 


Municipal Corporation — Authority — Ratifica- 
tion. — It is no defense to a municipal lien for the 
cost of paving a street that the work was not au- 
thorized before it was done, where the council, on 
its completion, fully accepted it. (City of Chester 
v. Eyre [Penn.], 37 Atl. Rep. 837.) 


Office and Officers — City Treasurer — Loss of 
Funds. — The Supreme Court of Montana decides 
Woods (49 Pac. 
437), that where a city treasurer, pursuant to stat- 
ute requiring him to deposit the funds of the city 
exercised prudence in the selection of a bank of 


in City of Livingston v. Rep 


good standing wherein to deposit the funds, and 
was free from negligence in permitting them to 
there, he was not liable 
funds by the failure of the bank. 


remain for loss of the 


Partnership — What Constitutes — Practice — 
Equity. — Parties may so act or hold themselves 
out to the public as to render themselves liable as 
partners to third persons, but as between them- 
selves it is a question of intention, whether or not 
that relation exists. A, B, C and D, by agreement 
in writing, employed E to carry on the butchering 
business, appointed him their agent, and advanced 
him $2,000. By the terms of this writing, A, B,C 
and D were to be the owners of all stock bought 
by E, both in its natural and manufactured state. 
IE. was to receive all the profits as his compensa- 
tion and to be solely responsible for all losses 
Held, (1) that as between themselves this agree- 
ment did not make A, B, C and D partners; (2) 
that a bill in equity would not lie at the suit of A 
against B, C and D, for an accounting as partners 
on A’s claim that he had furnished materials to E 
for which he was not paid: (3) that even on the 
assumption that a partnership existed, A’s claim 
was not incurred as a partner, but was founded on 
a simple contract for which his remedy, if any. 
against these parties was by an action of assump- 
sit. (Krall v. Forney et al., Pa. Sup. Ct., xl 
Weekly Notes of Cases, 532.) 


Partnership — What Constitutes. —In order to 
establish a friend in business, several persons exe- 
cuted an agreement appointing him their agent to 
carry on a certain business, and providing that 
they should advance him money up to a certain 
sum, and should own the stock in trade; that such 
agent was to repay from time to time the money 
advanced, was to be paid solely from the profits 
and be responsible for all losses. The principals 
in such business did not intend to thereby become 
partners. Held, that as between themselves they 
(Krall v. Forney [Penn.], 37 


were not partners. 
Atl. Rep. 846.) 
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